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more of the worktime in a given work-
week. 

(ii) Become nonexempt. An exempt em-
ployee becomes nonexempt for any 
workweek in which the employee per-
forms nonexempt work or duties for 
more than 20 percent of the worktime 
in a given workweek. 

[62 FR 67247, Dec. 23, 1997; 63 FR 2304, Jan. 14, 
1998]

§ 551.209 Foreign exemption criteria. 
(a) Application. When the foreign ex-

emption applies, the minimum wage, 
overtime, and child labor provisions of 
the Act do not apply to any employee 
who spends all hours of work in a given 
workweek in an exempt area. When an 
employee meets one of the two criteria 
in paragraph (b) of this section, the for-
eign exemption applies until the em-
ployee spends any hours of work in any 
nonexempt area as defined in § 551.102. 

(b) Foreign exemption applies. If an 
employee meets one of the two fol-
lowing criteria, the employee is subject 
to the foreign exemption of the Act and 
the minimum wage, overtime, and 
child labor provisions of the Act do not 
apply: 

(1) The employee is permanently sta-
tioned in an exempt area and spends all 
hours of work in a given workweek in 
one or more exempt areas; or 

(2) The employee is not permanently 
stationed in an exempt area, but 
spends all hours of work in a given 
workweek in one or more exempt 
areas. 

(c) Foreign exemption does not apply. 
For any given workweek, the minimum 
wage, overtime, and child labor provi-
sions of the Act apply to an employee 
permanently stationed in an exempt 
area who spends any hours of work in 
any nonexempt area. For that work-
week, the employee is not subject to 
the foreign exemption, and the agency 
must determine the exemption status 
of such an employee as described para-
graphs (c)(1) and (c)(2) of this section. 
The foreign exemption does not resume 
until the employee again meets one of 
the criteria in paragraph (b) of this sec-
tion. 

(1) Same duties. If the duties per-
formed during that workweek are con-
sistent with the primary or grade-con-

trolling duties of the employee’s offi-
cial position description, the agency 
must designate the employee the same 
FLSA exemption status as if the em-
ployee were permanently stationed in 
any nonexempt area. 

(2) Different duties. If the duties per-
formed during that workweek are not 
consistent with the primary or grade-
controlling duties of the employee’s of-
ficial position description— 

(i) The agency must first designate 
the employee the same FLSA exemp-
tion status as the employee would have 
been designated based on the duties in-
cluded in the employee’s official posi-
tion description if the employee were 
permanently stationed in any non-
exempt area; and 

(ii) The agency must determine the 
employee’s exemption status for that 
workweek by applying § 551.208. 

(d) Resumption of foreign exemption. 
When an employee returns to any ex-
empt area from performing any hours 
of work in any nonexempt area, the 
employee is not subject to the foreign 
exemption until the employee meets 
one of the criteria in paragraph (b) of 
this section.

§ 551.210 Exemption of employees re-
ceiving availability pay. 

The following employees are exempt 
from the hours of work and overtime 
pay provisions of the Act: 

(a) A criminal investigator receiving 
availability pay under § 550.181 of this 
chapter; and 

(b) A pilot employed by the United 
States Customs Service who is a law 
enforcement officer as defined in sec-
tion 5541(3) of title 5, United States 
Code, and who receives availability pay 
under section 5545a(i) of title 5, United 
States Code.

§ 551.211 Statutory exclusion. 

A customs officer who receives over-
time pay under subsection (a) or pre-
mium pay under subsection (b) of sec-
tion 267 of title 19, United States Code, 
for time worked may not receive pay or 
other compensation for that work 
under any other provision of law. As 
used in section 5, the term ‘‘customs 
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